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To:

Honorable Mayor and Members of the City Council

From:

Peace and Justice Commission 

Submitted By:     Eric Brenman, Secretary, Peace and Justice Commission


Subject:

Report to United Nations Human Rights Committee:  Compliance with International Covenant on Civil and Political Rights
RECOMMENDATION

At its special meeting on May 24th, 2010, the Peace and Justice Commission adopted the following recommendation:

Adopt a Resolution approving the submission of the proposed Report to the United Nations Human Rights Committee regarding compliance with the International Covenant on Civil and Political Rights (“ICCPR”).

M/S/C:
(Lippman/Bohn)

Ayes:
Bohn, D.; Kenin, W.; Lippman, G.; Meola, B.; Nicely, M.; Sherman, M.; Sorgen, P.

Noes:
Wornick, J.

Abstain:
Litman, J.; Maran, R. 

Absent: 
Brody, D.; Marley, J.
Fiscal impacts of recommendation

None 

CURRENT SITUATION AND ITS EFFECTS

On September 29, 2009, the City Council unanimously approved the Peace and Justice Commission proceeding with the development of a report to the United Nations relating to the ICCPR.  The Council specifically directed that the data collection and report writing effort not rely on City staff but rather on current Commissioners and student volunteer interns.  As well, the Council specifically directed that the Report collect any available data and make any relevant recommendations on the civil rights of the Lesbian, Gay, Bisexual and Transgender (LGBT) communities in Berkeley.

On April 12, 2010, the Peace and Justice Commission convened a public forum on human rights in Berkeley.  At this forum, several dozen speakers, including Berkeley citizens and advocacy organizations, participated and/or submitted testimony that was considered in the preparation of this Report by the Commission and its UN Reports Subcommittee.

If approved by the City Council, this Report and relevant attachments will be submitted to the United Nations Human Rights Committee by August 8, 2010 and other relevant government agencies.  Additionally, the Report will be made available to the Berkeley public both electronically and in hard-copy.
Rationale for RECOMMENDATION

The Peace and Justice Commission, consistent with its mandate to promote peace and justice, locally, nationally and internationally, recommends Council approval to submit the Report to the United Nations Human Rights Committee and other relevant governmental agencies. 
alternative actions considered

None. 

City Manager

The City Manager takes no position on the Commission’s findings or recommendations contained in this Report.
CONTACT PERSON

Wendy Kenin, Chairperson, Peace and Justice Commission, 510-504-4937

George Lippman, Vice-Chairperson, Peace & Justice Commission

Diana Bohn, Commissioner and UN Reports Subcommittee Chair

Eric Brenman, Secretary, Peace and Justice Commission, 510-981-5114

Attachments.

RESOLUTION NO.        ---N.S.
APPROVING SUBMISSION OF THE REPORT TO THE UNITED NATIONS HUMAN RIGHTS COMMITTEE REGARDING COMPLIANCE WITH THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
Whereas on September 29, 2009, the City Council authorized that the Peace and Justice Commission and its Subcommittee prepare a report to the United Nations detailing compliance with the provisions of the International Covenant on Civil and Political Rights (“ICCPR”); and

Whereas, the Peace and Justice Commission, its UN Reports Subcommittee and many other involved City Commissions, volunteers and student interns contributed their time and effort to research and draft this report;

NOW THEREFORE BE IT RESOLVED, that the Council of the City of Berkeley hereby authorizes submission of this ICCPR Report to the United Nations Human Rights Committee and related international and national, state and local governmental entities and representatives.

Attachment I

Proposed Report from the City of Berkeley, California to the Department of State in furtherance of the U.S. Submission to the U.N. Human Rights Committee on compliance with the International Covenant on Civil and Political Rights (ICCPR), 2010

[Note to Berkeley City Council:  

Quotes from ICCPR and the Human Rights Committee’s “Concluding Observations” will be removed from the report to the U.N. after final approval by the City Council.  Their inclusion is only for the reference of the Council.]

Berkeley was the first city in the United States (U.S.) to adopt the Human Rights Articles 55 and 56 of the United Nations (U.N.) Charter August 16, 1990 as the Berkeley Human Rights Ordinance (No. 5985) to promote all human rights, including the right to eliminate racial discrimination and to work with county, state, federal and U.N. bodies toward this goal.

On September 29, 2009, the City Council of Berkeley, California voted to present this Report to the US Department of State (DOS) in support of the DOS report required under Article 40 of the ICCPR.
  The preparation of the Report was assigned to the Berkeley Peace and Justice Commission.  The role of the Commission is to “[to] Advise the Berkeley City Council on all

matters relating to the City of Berkeley’s role in issues of peace and social justice,

including […] support for human rights […] throughout the world.”

The City Council notes the Human Rights Committee’s expressed request that the next DOS report provide more detailed information on legislation and mechanisms at the state level as well as the federal level regarding compliance with the Covenant.
  This Report is offered as a contribution towards meeting the Committee’s request.

On July 13, 2010, the City Council will be asked to voted to support California Assembly Concurrent Resolution (ACR) 129 to mandate the State of California to provide the required local input in support of U.S. reports to the U.N. human rights treaty committees.  

The following five paragraphs respond to questions asked of local human rights commissions by the U.S. Department of State, Legal Adviser’s Office.

1. The Peace and Justice Commission is a group of residents of Berkeley appointed by City Council and School Board members.

The Commission advises the Council and the School Board on issues of peace and social justice and creates citizen awareness and develops educational programs. (http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=13054)
 

2.  Since its inception for the purpose of administering the City of Berkeley’s "Nuclear Free Berkeley Act", the Commission has dealt with issues of hate crimes, immigrant rights, immigration policy, world peace, World Bank and IMF Policies, Trade policies, and many others.
 

3.  As part of the mission of the Peace and Justice Commission, the Commission has carried out educational work including a Community Forum on Immigration at which immigration policies and their effects on immigrants in Berkeley were presented.  Members of the Commission work with community groups to reach solutions and propose these to City Council. The Peace and Justice Commission also held a Community Forum discussing this ICCPR report.
 

4.  The Peace and Justice Commission is responsible for the City’s Sister City network including x cities.
The Peace and Justice Commission and other Commissions, including the Police Review, Labor, Status of Women, Disabled, Homeless, Youth, Mental Health and many other Commissions are community-based advisory bodies to City Government, and as such represent the issues & concerns of civil society.

Members of the Commission work closely with a broad spectrum of local community groups within Berkeley and surrounding communities.

 5.  The Peace and Justice Commission is non-judicial and does not handle cases.  It is an advisory body to the City Council and the Board of Education.

Implementations of Specific Provisions of the Covenant

Article 2.1:  respect and ensure to all individuals the rights in the Covenant….without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property birth or other status.

Article 2 DISABILITIES

The United Nations has held that the “rights of disabled persons are protected by article 2 (1)” of the ICCPR

1.
Berkeley has taken a leadership role in advancing the civil and human rights of people with disabilities for the past 40 years.
  Key steps the City of Berkeley has taken include:
  

1. Supporting disability advocacy organizations

2. Funding architectural accessibility of city buildings and sidewalk cuts at a very early stage 

3. Establishing key programs that advanced basic human rights goals, including sign language interpreters at City meetings.

4. Supporting the Ed Roberts Campus, which will house leading disability rights and advocacy organizations and will serve as a national and international model for universal design.  The Ed Roberts Campus mission is to ensure that people with disabilities can live independently and without discrimination.
 

2.
The City of Berkeley supported Measure E, passed by the voters in November 1998, to establish a fund for emergency attendant care, transportation services and adaptive/assistive medical equipment repair for severely disabled Berkeley residents, as well as coordination with governmental agencies to provide such services where and when appropriate.

3.
The City of Berkeley has a Commission on Disability, charged with “actively promoting the total integration and participation of persons with disabilities into all areas of economic, political, and community life.”
 

4.
Berkeley’s Labor Bill of Rights states:  “It shall be the policy of the City of Berkeley, that the disabled will have equal opportunities in hiring and promotion, and that the city shall take any steps necessary, where lawful and feasible with the City's resources, to prevent employment discrimination based on disability.  It is the policy of the City of Berkeley, where lawful and feasible, to support development of a comprehensive plan for increasing job prospects for the disabled, drawing on the assistance of the Labor Commission, the Commission on Disability, and other appropriate public and community agencies.   Objectives of such a comprehensive plan should include assistance to employers, in making work sites accessible and barrier-free for disabled workers and consumers, as well as increasing the availability of supplementary services such as transportation and attendant care which makes employment more feasible.”
  
5.
The City of Berkeley's Disability Compliance Program coordinates efforts to ensure that people with disabilities have access to City programs and services.  The Disability Compliance Program also develops training programs and resource materials and advises City employees about how to integrate people with disabilities in City activities. Program staff answer questions from both residents and City employees about accommodating persons with disabilities.
  In addition to its public health services and mental health services, the City of Berkeley has a Child Health & Disability Prevention Program.

6.
Important issues remain to be addressed.  According to testimony given by the Secretary of the Berkeley Commission on Disability, adequately accessible housing for all those who are in need remains a problem.  This is especially true for larger families that need multiple-room apartments or houses. On the California state level, cuts to the social safety net have a huge impact on the disabled community, especially cuts to State Disability insurance, MediCal, and In-Home Support Services (IHSS). Reduced funding for mass transit also impacts the disabled community.  A lawsuit [Dominguez v. Schwarzenegger (formerly Martinez)] filed in October 2009 challenges the terminations and reductions of IHSS, which pays for personal care for people with disabilities in their homes.
 The lawsuit was filed by Disability Rights California, a public legal services organization.
 

Article 2 LGBT ISSUES

In the case Toonen v. Australia, the United Nations Human Rights Committee held that “the reference to ‘sex’ in Article 2, paragraph 1, and [Article] 26 is to be taken as including sexual orientation.”

7.
In 2001, the Equal Benefits Ordinance No. 6,623-N.S. (Appendix 7) was adopted requiring that public funds be expended in a manner to prohibit discrimination in the provision of employee benefits by City contractors between employees with spouses and employees with domestic partners, and/or between domestic partners and spouses of such employees. 

8.
The City contracts with the non-profit organization Pacific Center, which “works to foster and enhance the well-being and self-respect of lesbian, gay, bisexual, and transgender  (LGBT) individuals.”  The Center provides counseling and mental health services, and emergency housing referrals for homeless teenagers, and programs and referrals to LGBT seniors.
  The Berkeley Unified School District has a “Safer Schools Program” that provides counseling, speaker training, and after-school programs for LGBT youth.

9.
The City of Berkeley has housing specifically designated for people living with HIV/AIDS.  Berkeley has a program for community education and prevention serving people with HIV and AIDS and supporting prevention activities.
 

10.
Adoption by LGBT couples is legal in the state of California. 

11.
The California Legislature passed the “Older Californians Equality and Protection Act” in 2006 requiring that licensed assisted care facilities (assisted living, nursing homes, etc.) provide training for staff on LGBT issues.  However, no funding was provided.

12.
The Berkeley Municipal Code (Section 13.28.060) prohibits discrimination against employees on the basis of sexual orientation or gender identity.

13.
On March 24, 2009, the Berkeley City Council passed resolution 64,381–N.S. to Support HR 1283 to Repeal “Don’t Ask Don’t Tell,” the U.S. government policy banning lesbian and gay military personnel from serving openly.
 

Article 2 HEALTH ISSUES

14.
The City of Berkeley is one of few U.S. cities of its size to have a Public Health Department that includes a clinic in the high school as well as a mental health clinic. The City of Berkeley has taken on the goal of eliminating persistent health disparities among ethnic groups. In general, there has been a decrease in teen births, domestic violence, and AIDS transmission.

15.
The City of Berkeley Health and Human Services Department’s 2007 Health Status Report emphasizes the need to decrease the health disparity between different Berkeley neighborhoods based on factors such as income, increasing obesity, and unhealthy lifestyles.
  The report recognizes that “if poverty and racial and ethnic inequities could be eliminated, the annual number of deaths would be reduced by one-third,” amounting to 41% fewer deaths among African Americans and 36% fewer deaths in the poorest neighborhoods (Key Indicators of Health, p. 10).  The City emphasizes Healthy Start programs, youth development, chronic illness prevention, and public health preparedness among its top priorities.

16.
The Community Health Worker Training Program targets at-risk youth in Berkeley and provides them with opportunities to help others in their communities with health related issues (Health Status Report, p. 15).  The School Linked Health Services Program is a partnership that allows the Department of Health and Human Services to better analyze and address health-related “barriers to learning” within the Berkeley School District (p. 18).  The El Centro Program helps Spanish-speaking residents obtain health insurance and care through language services (p. 25).  The South and West Berkeley Community Action Team works to involve the least likely participants in a community and encourages them to work for better health standards and access at the local level (p. 30).  The South and West Berkeley Health Forum works to educate community members about the root causes of health inequality (p. 32).

Article 6 (1): “Every human being has the inherent right to life. This right shall be protected by law.  No one shall be arbitrarily deprived of his life.” 

17.
The City of Berkeley has taken an official position in opposition to capital punishment. On December 8, 2008, Resolution No. 64289-N.S. (Appendix 1) was adopted calling for an end to death sentences in Alameda County, stating: 
 

NOW THEREFORE, BE IT RESOLVED by the Council of the City of Berkeley that it believes that it is time for public safety priorities to change in Alameda County and that it calls on:

1. The District Attorney of Alameda County to stop pursuing the death penalty; and

2. The District Attorney and the Board of Supervisors of Alameda County to invest in solving homicides, violence prevention and effective public safety programs.

18.
The City of Berkeley has also declared itself a member of “Cities Against the Death Penalty”. On November 15, 2005, Resolution No. 63116-N.S. (Appendix 2) was adopted, stating:

NOW THEREFORE, BE IT RESOLVED that the Berkeley City Council does hereby declare November 30, 2005 as a “Day Against the Death Penalty” and the City of Berkeley as a member of “Cities Against the Death Penalty”.

Article 9 (1): “Everyone has the right to liberty and security of person.  No one shall be subjected to arbitrary arrest or detention. No one shall be deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.”
19.
At the time of demonstrations against University of California fee hikes in November and December of 2009, Berkeley demonstrators claimed that they were arrested arbitrarily and without warning by the University of California Police Department.  Over 100 students were arrested in two incidents.
 

20.
In UC Chancellor Robert Birgeneau’s official public statement after the protest, he stated, “We truly regret the incidents that brought physical and emotional injury to members of our community. UCPD has already begun conducting an operational review that entails collection of all the available information including reports, videos and pictures taken by UCPD, students, the public, and media, to ensure that actions were reasonable given the situation presented and the information known at the time.  This includes a review of use of force.”

21.
Re the Concluding Observations of the Human Rights Committee in consideration of the 2006 U.S. ICCPR report which states, “The Committee…is concerned by reports that, following the September 11 attacks, many non-U.S. citizens, suspected to have committed terrorism-related offences have been detained for long periods pursuant to immigration laws with fewer guarantees than in the context of criminal procedures.”

22.
On February 5, 2002, Resolution No. 61,449-N.S. (Appendix 30) was adopted to establish a policy that the City of Berkeley “will cooperate only with constitutionally valid requests from [the Attorney General] to question named individuals, and all actions by the Berkeley Police Department will remain in accord with Amendments 4-8 of the United States Constitution, the due process clauses of the California Constitution, and United Nations Charter Article 55.”
  

23.
On September 15, 2002, A resolution was adopted by the Berkeley City Council to reaffirm its strong opposition to the USA PATRIOT ACT, and in protection of civil rights and civil liberties, its strong support of constitutional rights and civil liberties, and the belief that all levels of government shall assure that all enforcement and administrative proceedings are conducted consistent with due process of law and constitutional principles.

Article 10 (1):  “All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.


(3):  The penitentiary system shall comprise treatment of prisoners the essential aim of which shall be their reformation and social rehabilitation. Juvenile offenders shall be segregated from adults and be accorded treatment appropriate to their age and legal status.”

24.
In 1973, the City of Berkeley was the first city in the United States to establish a civilian Police Review Commission (PRC).  The PRC provides for community participation in setting police department policies, practices and procedures, and a means for investigation of complaints brought by individuals against the Berkeley Police Department (BPD).
 In 2006, the California Supreme Court, in its decision in Copley Press v. San Diego,
 ruled that records relating to police complaints are now confidential, effectively ending open and transparent public hearings on complaints.

25.
The Berkeley Police Department’s Training Bulletin 91 states that the BPD shall “put the least possible restriction on citizen observation of the police.”  However, the non-profit organization Berkeley Copwatch has reported incidents of arrests of citizen witnesses of arrests.
  The Chief of Police of the Berkeley Police Department has expressed willingness to address allegations if a formal complaint is filed.
26.
According to the Police Review Commission report of 2008, the most common complaint to the PRC was of discourtesy by officers (28 out of 122 complaints).
 

Article 14 (3):  “In the determination of any criminal charge against him, everyone shall be entitled to the following minimum guarantees, in full equality:

(d):  To be tried in his presence, and to defend himself in person or through legal assistance of his own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him in any such case if he does not have sufficient means to pay for it

(4):  In the case of juvenile persons, the procedure shall be such as will take account of their age and the desirability of promoting their rehabilitation.”

27.
The Berkeley City Council passed a resolution on February 10, 2009 condemning the sentence of  “juvenile life in prison without parole as a human rights violation in contravention of various treaties.”
 

Article 16:  “Everyone shall have the right to recognition everywhere as a person before the law.”

28.
Although Berkeley’s population is just 7% of Alameda County’s total population, Berkeley now hosts 40% of the county’s chronically homeless people.

29.
The Human Rights Committee stated in its Concluding Observations to the 2006 submission of the United States:

[Paragraph] 22. The Committee is concerned with reports that some 50% of homeless people are African American although they constitute only 12% of the United States population.  (articles 2 and 26)

The State party should take measures, including adequate and adequately implemented policies, to bring an end to such de facto and historically generated racial discrimination.

The African-American proportion of the Berkeley homeless population is slightly lower than the national figure as represented in the Committee’s findings.  See Chart 1, column #2.

CHART 1:  RACIAL DISPARITIES IN BERKELEY

	Ethnicity:
	1. Population

	2.Homeless Population (2006) 

	3.Children of an Ethnicity Living Below the Poverty Level 

	4.Academic Perfor-mance Index (API), Grades 2-11 

	5. 7th Grade Math Profi-ciency Rate
	6. Arrest Rate (2008) 


	White/ Caucasian
	59.2%
	47%
	5%
	901
	
	

	African-American
	13.6%
	43%
	30%
	622
	31%
	53.10%

	Latino
	9.7%
	
	19%
	685
	
	

	Other
	17.5%
	10%
	
	
	
	

	TOTAL
	
	
	
	769
	58%
	


30.
Homeless people and undocumented immigrants are at risk of exclusion from recognition as persons. Data show that while reports are taken from the homeless about crimes committed against them, the crimes are rarely tracked by authorities.
 

31.
The City Council enacted the Public Commons for Everyone Initiative (PCEI) to “improve Berkeley’s public areas to make them safer and healthier environments for everyone who uses them” in June 2007. 
 The legislation criminalizes “lying on or blocking the sidewalk, smoking near doorways, having a shopping cart, tying animals to fixed objects, littering, drinking in public, public urination and defecation and shouting in public.” While the initiative does not explicitly criminalize the poor or homelessness, it does outlaw actions that are symptomatic of these conditions. 

32.
In 2009, the “Homes not Handcuffs” report published by the National Law Center on Homelessness and Poverty and the National Coalition for the Homeless evaluated PCEI, stating, “The two-part law authorizes penalties for minor public offenses while extending funding for services including public restrooms. Critics say the law is unfairly aimed at homeless individuals…. [Attorney] Osha Neumann told Indybay.org that homeless people are frightened by these measures…. He also indicated that funding for meals and other services for homeless people have been reduced, and there are not enough shelter beds.  Homeless advocates fought vehemently to stop the Public Commons initiative because they believe it victimizes the defenseless. Additionally, they argue that the $2 million in annual funding for the initiative would be better spent on homeless services.”

33.
Berkeley operates under a City of Refuge model to guarantee City services to all Berkeley residents, regardless of legal residency status, and to prohibit assisting or cooperating “with any Department of Homeland Security investigation, detention or arrest procedures.”
  However, since immigration is a federal function, undocumented immigrants suffer from a climate of fear engendered by periodic legal attempts to deny services and to force them out of the country.
  The concept of undocumented immigrants as  “illegals” implies that some community members are not equal persons, and therefore not entitled to due process of the law.  The federal government routinely deports undocumented immigrants without a full hearing in a civil court, and their families are broken up.
 

Article 20 (1):  “Any propaganda for war shall be prohibited by law. 

Irrespective of the U.S. government’s reservation to Article 20(i), the City of Berkeley nevertheless makes the following statements.

34.
The University of California at Berkeley manages the two federal nuclear weapons laboratories, Lawrence Livermore and Los Alamos.
 The University sits in Berkeley, but is part of the state of California, so it is not subject to Berkeley law. Another lab, Lawrence Berkeley Lab, is within city limits and researches nuclear power.
 

35.
Berkeley voters passed the Nuclear Free Berkeley Act (NFBA) in 1986.
 It prohibits contracts with any entity that engages in the production of nuclear weapons.  It also opposes the entire nuclear fuel cycle.  The NFBA asserts that “the nuclear arms race poses an intolerable threat to humanity,” and mandates that “no person, corporation, university, laboratory, institution or other entity shall, within the City of Berkeley, knowingly engage in work for nuclear weapons.” Furthermore, the use of nuclear weapons is illegal according to the United Nations General Assembly
 and the 1996 opinion of the International Court of Justice.
 
36.
The management in Berkeley of these weapons facilities offends the moral sensibilities of the majority of the community, as expressed in the two-thirds vote for the NFBA.  The existence of these labs makes the use of nuclear weapons imaginable.   In this sense, the design and creation of weapons of mass destruction serve as war propaganda.

37.
The presence of a military recruitment station in downtown Berkeley has polarized the community.  Opponents of recruitment argue that it serves as propaganda for war. On January 29, 2008, the Berkeley City Council, standing in opposition to the war in Iraq, expressed its opposition to military recruitment of young people in Berkeley into “illegal, immoral and unprovoked wars of the United States.”
  

(2) Any advocacy of national, racial or religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law.”

38.
In the aftermath of September 11, 2001, violent attacks and property destruction took place against Jewish, Arab, Muslim and South Asian community members and organizations in the University of California-Berkeley community.  

39.
The last two decades have also exhibited a growing community consciousness of the impact of national, racial and religious hatred and violence as reflected in the following City Council Resolutions:  

· On February 19, 1991, Resolution No. 55,765-N.S. (Appendix 20) was adopted declaring the policy that the City of Berkeley will continue to support and protect the rights of the Arab-American community.

· On September 25, 2001, Resolution No. 61,285-N.S. (Appendix 29) was adopted supporting the efforts of many local organizations to eliminate racism, discrimination and actions of hate against those of Arab descent and Muslim faith through education and media campaigns, and establishing the City of Berkeley as a Hate-Free Zone.

The City subsequently conducted a community dialogue on preventing hate crimes.  The City established a hate crimes police telephone line and developed an inter-departmental Hate Crimes Response Plan.  The Training Manual of the Berkeley Police Department includes a detailed policy on hate crimes.

40.
Nationally, the Federal Bureau of Investigation  (FBI) does not report hate crimes for the specific categories of Arab-Americans or Middle Eastern people.

Article 22 (1):  “1. Everyone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.”

41.
The Berkeley City Council passed a Labor Bill of Rights in 1988, which guarantees equal opportunities for Berkeley’s workers regardless of status, specifically including disabilities.  It also includes a Labor Education Curriculum, plant closure guidelines, and a boycott of businesses with employers involved in officially sanctioned labor disputes.
 

42.
Immigrant labor is in an exposed condition because the workers are subject to the threat of deportation.  In 2009, a union organizer on the UC Berkeley campus was deported to his home country in the midst of a union organizing campaign. His employer, the University, reported him to the federal Immigration and Customs Enforcement (ICE) agency. Union officials claim that he was singled out because of his involvement in organizing. The City of Berkeley’s City of Refuge ordinance forbids such collaboration with ICE, but the University has no similar policy.  

Article 23 (1):  “The family is the natural and fundamental group unit of society and is entitled to protection by society and the State. 

(2) The right of men and women of marriageable age to marry and to found a family shall be recognized.”

43.
The Berkeley City Council notes that the Human Rights Committee considers sexual orientation as protected under the terms of the ICCPR.  The Council therefore interprets the “right of men and women of marriageable age to marry and to found a family” to include same-sex couples.

44.
The passage of Proposition 8 (the “California Marriage Protection Act”) in 2008 banned lesbian and gay marriages in California.   The constitutionality of this proposition is being challenged in state court.  The Berkeley City Council supports the lawsuit to invalidate Proposition 8.
 

45.
The City of Berkeley was one of the first employers in the United States to provide domestic partner benefits for its employees. Since 1985, the City has provided medical and dental coverage as well as family sick leave, bereavement leave, and Employee Assistance Plan

benefits for employees with approved domestic partners.

Article 24 (1) “Every child shall have, without any discrimination as to race, colour, sex, language, religion, national or social origin, property or birth, the right to such measures of protection as are required by his status as a minor, on the part of his family, society and the State.”
Article 24  EDUCATION ISSUES 

46. The United Nations Human Rights Committee stated in its Concluding Observations to the 2006 submission of the United States:

[Paragraph] 23. The Committee notes with concern reports of de facto racial segregation in public schools, reportedly caused by discrepancies between the racial and ethnic composition of large urban districts and their surrounding suburbs, and the manner in which schools districts are created, funded and regulated. The Committee is concerned that the State party, despite measures adopted, has not succeeded in eliminating racial discrimination such as regarding the wide disparities in the quality of education across school districts in metropolitan areas, to the detriment of minority students. It also notes with concern the State party’s position that federal government authorities cannot take legal action if there is no indication of discriminatory intent by state or local authorities. (Articles 2 and 26)

The Committee reminds the State party of its obligation under articles 2 and 26 of the Covenant to respect and ensure that all individuals are guaranteed effective protection against practices that have either the purpose or the effect of discrimination on a racial basis. The State party should conduct in-depth investigations into the de facto segregation described above and take remedial steps, in consultation with the affected communities.

47.
In Berkeley, the largest racial gap is between African-American and White students, as shown in both Academic Performance Index scores and math proficiency testing.  See Chart 1, column #4 and 5.
48.
The achievement gap at Berkeley High School (BHS) is a manifestation of historically derived inequities. According to the 2000 Census, 30% of children who live below the poverty level in Berkeley are African American, while 5% of them are white.  See Chart 1, column #3. “Many of the indicators around good health are the same as those that predict academic achievement.  As with academic indicators, graphs showing health indicators such as low birth weight, asthma, crime and premature death rates are again delineated largely by race/ethnicity.”

49.
2020 Vision, the ambitious project initiated by the Berkeley Unified School District board, schools, parents, and other groups, aims to eliminate the achievement gap by the year 2020.  “The reality in 2009, supported by extensive data, is this:  growing up Latino or African-American in Berkeley and attending our public schools puts a child “at risk” of academic failure, poor health, and premature death….Berkeley has one of the largest achievement gaps along race lines in the state of California.….2020 Vision is a commitment to share the responsibility of closing the achievement gap together…to pool our city’s resources more effectively and efficiently to eliminate these inequities.”
 

50.
The issue of military recruitment in high schools is important in relation to this Article.  Students are often contacted for military service before the age of 18 and without appropriate parental oversight and input, and often without a full understanding of the implications of a military contract.
  Poor and working class youth are specifically targeted with messages that the military will provide a viable option for higher education.
 

51.
In 2003, Berkeley adopted an opt-in strategy under which parents must sign a waiver before their children’s names may be turned over to military recruiters.  In 2007, under threat of losing a large amount of federal money under the “No Child Left Behind” law, the school board required all juniors and seniors who do not want their names and addresses released to the military for recruitment purposes to sign an “opt-out” form.  Berkeley was the last high school in the country to acquiesce in this policy.

Article 24 TEEN DATING VIOLENCE

52.
The City Council passed a Teen Dating Violence Awareness resolution in January 2010, citing a serious and growing pattern of such violence in both middle schools and high schools.

Article 26:  “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”

53.
Though African Americans make up only 13.63% of the city’s population, they account for over half of the arrests in Berkeley.  See Chart 1, column #6.

54.
According to a report on Asthma Hospitalization Rates, asthma-related hospitalization is decreasing overall, but certain groups, especially African Americans and young children, are experiencing an increase. Lower income neighborhoods in south and west Berkeley also have consistently higher rates than other areas, while rates in all of Berkeley are consistently higher than the California average. 
55.
In 2007, residents of northwest Berkeley concerned about foul air and high incidence of asthma in children began collecting air samples with the aid of Global Community Monitor, an environmental justice organization.  The samples found excessive levels of heavy metal including manganese and nickel as well as worrisome levels of volatile organic compounds at many locations close to Pacific Steel Casting Co.
  Fact sheets published by the West Berkeley Alliance for Clean Air and Safe Jobs
 cites studies that show Pacific Steel is the second worst cancer risk among San Francisco Bay Area facilities,
 and that its toxic air pollutants rose 84% from 2002 to 2003.  Community members have filed complaints against the facility since 1981.

56.
Public schools and homeless facilities in the northwest section of the city, near Pacific Steel, a railroad line and a major highway, are impacted by poor air quality. The City’s homeless shelter, 711 Harrison Street Ursula Sherman Village, and Sankofa Transitional Housing are located in the area affected by Pacific Steel.  Residents are warned to keep windows and doors closed during periods of sub-standard air quality.

� Berkeley’s Human Rights Ordinance, < � HYPERLINK "http://codepublishing.com/ca/berkeley/" �http://codepublishing.com/ca/berkeley/�> [Find Chapter 1.22]


� Berkeley City Council Annotated Agenda, September 29, 2009 � HYPERLINK "http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=38244" �http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=38244� [Find Item 19]


� “Peace and Justice Commission”, <� HYPERLINK "http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_BMC/BMC-Part1-T1-22--120808.pdf" �http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_BMC/BMC-Part1-T1-22--120808.pdf�> [Find Chapter 3.68]


� Concluding Observations in Consideration of 2006 ICCPR report submitted by USA, December 18, 2006 < � HYPERLINK "http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm" �http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm�> [go to USA row, Concluding Observations column, click on E for English to open the document; then find Paragraph 39]


� Secretariat for the Convention on the Rights of Persons with Disabilities <� HYPERLINK "http://www.un.org/esa/socdev/enable/comp202.htm" �http://www.un.org/esa/socdev/enable/comp202.htm�> 


� Equality of Opportunity: The Making of the Americans with Disabilities Act. July 26, 1997. National Council on Disability, Washington, DC, Chapter 1 1968 – 1978, found in:


,� HYPERLINK "http://www.ncd.gov/newsroom/publications/1997/equality.htm" �www.ncd.gov/newsroom/publications/1997/equality.htm�


� Mary Lou Breslin, Senior Policy Advisor, Disability Rights Education and Defense Fund, <http://www.dredf.org/>


� <� HYPERLINK "http://www.edrobertscampus.org/" �http://www.edrobertscampus.org/�>     


� Emergency Services for Severely Disabled Physically Disabled Persons Tax, < � HYPERLINK "http://codepublishing.com/ca/berkeley/" �http://codepublishing.com/ca/berkeley/�> [Find Chapter 7.88]


� <http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=11374>


� “Labor Bill of Rights”, Resolution 54,533-N.S., Berkeley City Council October 25 1988, < http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_General/54533%20-%20Labor%20Bill%20of%20Rights.pdf >


� City of Berkeley Administrative Regulation 1.13 <� HYPERLINK "http://www.ci.berkeley.ca.us/ContentPrint.aspx?id=7868" �http://www.ci.berkeley.ca.us/ContentPrint.aspx?id=7868�>


� http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=3906


� http://blogs.findlaw.com/ninth_circuit/2010/03/two-california-government-benefits-decisions.html


� http://www.disabilityrightsca.org/


� Toonen v. Australia, communication no. 488/1992, U.N. Doc. No. CCPR/C/50/D/488/1992 (1994)


� Equal Benefits Ordinance, < http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_BMC/BMC-Part1-T1-22--120808.pdf > [Find Chapter 13.29]


� http://www.pacificcenter.org/services.html>


� The Pacific Center, Outreach and Workshops website, <http://www.pacificcenter.org/services.html#Youth>


� City of Berkeley anti-poverty strategy paper <http://www.cityofberkeley.info/uploadedFiles/Housing/Level_3_-_General/Con_Plan_2005-2010_January_2008_revision.pdf>


� Elder Advocacy Blog, Felicia Curran, October 10, 2007 < http://www.elderadvocacyblog.com/index.php?category=5 >


� Berkeley Municipal Code, <http://codepublishing.com/ca/berkeley/>


� <http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_City_Council/2009/03Mar/2009-03-24_Item_22_Support_H.R._1283_To_Repeal_Don_t_Ask__Don_t_Tell.pdf>


� <www.ci.berkeley.ca.us/news/2007/05May/052207healthstatusreport.html>


� < http://www.cityofberkeley.info/uploadedFiles/Clerk/Level_3_-_City_Council/2008/12Dec/2008-12-08_Item_24_Resolution_for_an_End_to_Death_Sentences_in_Alameda_County.pdf>


� < http://www.cityofberkeley.info/citycouncil/2005citycouncil/packet/111505/2005-11-15%20Item%2027%20Cities%20against%20Death%20Penalty.pdf>


� Daily Californian, <http://www.dailycal.org/article/107646/some_question_police_use_of_force_during_protest>


� UC Berkeley News Center: http://berkeley.edu/news/media/releases/2009/11/23_protests.shtml


� Concluding Observations in Consideration of 2006 ICCPR report submitted by USA, December 18, 2006 < � HYPERLINK "http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm" �http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm�> [go to USA row, Concluding Observations column, click on E for English to open the document; then find Paragraph 19]


� < www.ci.berkeley.ca.us/citycouncil/2002citycouncil/pdf/020502s.pdf >


� < www.ci.berkeley.ca.us/citycouncil/2002citycouncil/packet/101502/2002-10-15%20Item%2013.pdf >


� Police Review Commission, City of Berkeley <http://www.ci.berkeley.ca.us/prc/>


� ACLU of Northern California Newsletter <http://www.aclunc.org/issues/criminal_justice/police_practices/frequently_asked_questions_about_copley_press_and_sb_1019.shtml>


�Berkeley Copwatch,  “Status of Police Conduct in Berkeley” (unpublished report) April 12, 2010.  Copwatch is a police watchdog group of 20 years’ standing in Berkeley.


� Police Review Commission, Statistical Report 2008.  


�< � HYPERLINK "http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_City_Council/2009/02Feb/2009-02-10%20Item%2011%20Letter%20Supporting%20the%20Release%20of%20Efren%20Paredes,%20Jr.pdf" �http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_City_Council/2009/02Feb/2009-02-10%20Item%2011%20Letter%20Supporting%20the%20Release%20of%20Efren%20Paredes,%20Jr.pdf�>


Note that on May 17, 2010, in the Graham vs Florida, 560 U.S. ____(2010),   the US Supreme Court banned the use of Juvenile Life in Prison Without  (JLWOP) for non-homicide cases, citing international precedent. The 2009 Berkeley resolution referenced the article by de la Vega and Leighton also referenced by the 2010 Supreme Court decision. 





� “40 percent of the County’s chronically homeless population is in Berkeley, and 65 percent of Berkeley’s homeless population meets the chronic homeless definition. Self-reported disability among ACSSS respondents is higher in Berkeley (80 percent versus 63 percent) than in Alameda County as a whole, for both marginally housed as well as homeless persons contacted. Self-reporting of mental illness is also much higher for Berkeley homeless respondents to the survey than for homeless respondents countywide (38 percent versus 20 percent). Two percent (2%) of Alameda County homeless persons and three percent (3%) of those marginally housed in the county disclosed to the 2003 survey that they were disabled by HIV/AIDS.”


Alameda County-wide Homeless and Special Needs Housing Plan <http://www.ci.berkeley.ca.us/citycouncil/2006citycouncil/packet/051606/2006-05-16%20Item%2044a%20Alameda%20County%20Homeless%20Special%20Needs%20-%20CM.pdf>


� Concluding Observations in Consideration of 2006 ICCPR report submitted by USA, December 18, 2006 < � HYPERLINK "http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm" �http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm�> [go to USA row, Concluding Observations column, click on E for English to open the document; then find Paragraph 22]


� “About Berkeley:  Who We Are” (data from U.S. Census Bureau) <http://www.ci.berkeley.ca.us/ContentPrint.aspx?id=7164#Table1-3>


� “Alameda Countywide Homeless and Special Needs Housing Plan,” April 2006 <http://www.everyonehome.org/media/resources_EveryOneHome_plan.pdf>  page 66


� ”2020 Vision for Berkeley’s Children and Youth:  Draft Recommendations,” (source:  U.S. Census) <� HYPERLINK "http://www.berkeleyalliance.org/cms2/uploads/File/3Nov09_2020Vision_DraftRecommendations_Reformat.pdf?PHPSESSID=c4b805dcb43b289cd0f4007312a54f63" �http://www.berkeleyalliance.org/cms2/uploads/File/3Nov09_2020Vision_DraftRecommendations_Reformat.pdf?PHPSESSID=c4b805dcb43b289cd0f4007312a54f63�>, page 4


� ”2020 Vision for Berkeley’s Children and Youth:  Draft Recommendations,” (African American Math Test scores and API scores; Source:  Berkeley Evaluation and Assessment) November 3, 2009, ibid, page 5


� California Criminal Justice Statistics Center, “Adult and Juvenile Arrests Reported, 2008, Berkeley.”


� “Crimes Committed Against Homeless Persons” Report, 2001.  � HYPERLINK "http://ag.ca.gov/cjsc/publications/misc/SR18net/results.pdf%20Accessed%2003/08/10" �http://ag.ca.gov/cjsc/publications/misc/SR18net/results.pdf.   Accessed 03/08/10�.


� “Public Commons for Everyone Initiative (PCEI),” Berkeley City Manager website, <www.ci.berkeley.ca.us/ContentDisplay.aspx?id=5122>


� “Homes Not Handcuffs:  The Criminalization of Homelessness in U.S. Cities” <http://www.nlchp.org/view_report.cfm?id=312>


� Media Release, May 21, 2008:  “Berkeley is a City of Refuge” <http://www.ci.berkeley.ca.us/PressReleaseMain.aspx?id=20630>


�“Reaffirm Berkeley as a City of Refuge” May 22,2007<http://www.ci.berkeley.ca.us/citycouncil/2007citycouncil/packet/052207/2007-05-22%20Item%2034a%20Reaffirm%20Berkeley%20as%20a%20City%20of%20Refuge.pdf>


� “Guilty by Immigration Status,” September 2009 National Network for Immigrant and Refugee Rights < http://www.nnirr.org/hurricane/GuiltybyImmigrationStatus2008.pdf>


� https://wci.llnl.gov/


� http://esd.lbl.gov/research/programs/new/


�Nuclear Free Berkeley Act < � HYPERLINK "http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_BMC/BMC-Part1-T1-22--120808.pdf" �http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_BMC/BMC-Part1-T1-22--120808.pdf�> [Find Chapter 12.90]


� “The use of nuclear and thermo-nuclear weapons is…a direct violation of the Charter of the United Nations….Any State using nuclear or thermonuclear weapons is to be considered as violating the Charter of the United Nations, as acting contrary to the laws of humanity and ask committing a crime against mankind and civilization.” General Assembly resolution 1653 (XVI), “Declaration on the prohibition of the use of nuclear and thermonuclear weapons,” November 24, 1961 < http://ods-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/167/06/IMG/NR016706.pdf?OpenElement>


� “The threat or use of nuclear weapons would generally be contrary to the rules of international law applicable in armed conflict, and in particular the principles and rules of humanitarian law.” “Legality of the Threat or Use of Nuclear Weapons,” International Court of Justice, July 8, 1996


< http://www.icj-cij.org/docket/files/95/7495.pdf?PHPSESSID=6c341a70c98b1d164225465e8a754374 >


� “Marine Recruiting Office in Berkeley,” Berkeley City Council resolution, January 29, 2008, http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/2008-01-29_Item_12_Marine_Recruiting_Office_in_Berkeley.pdf


� < http://www.fbi.gov/ucr/hc2008/data/table_01.html>


� “Labor Bill of Rights”, op. cit.


�< http://www.hrw.org/en/news/2010/04/01/malawi-marriage-trial-threatens-rights>   In the case of Toonen v. Australia, the Human Rights Committee stated that laws criminalizing consensual homosexual conduct among adults violate the ICCPR's protections for private life and against discrimination. 


� < http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_City_Council/2008/12Dec/2008-12-08_Item_16_City_of_Berkeley_Joining_Lawsuit_to_Invalidate_Proposition_8.pdf>


� “Domestic Partnership Information,” City of Berkeley < http://www.ci.berkeley.ca.us/ContentDisplay.aspx?id=4206 >


� Concluding Observations in Consideration of 2006 ICCPR report submitted by USA, December 18, 2006 < � HYPERLINK "http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm" �http://www2.ohchr.org/english/bodies/hrc/hrcs87.htm�> [go to USA row, Concluding Observations column, click on E for English to open the document; then find Paragraph 23]


� ”2020 Vision for Berkeley’s Children and Youth:  Draft Recommendations,” ibid., page 7


� ”2020 Vision for Berkeley’s Children and Youth:  Draft Recommendations,” ibid., page 3


� “Soldiers of Misfortune:  Abusive Military Recruitment and Failure to Protect Child Soldiers”, American Civil Liberties Union, <� HYPERLINK "http://www.aclu.org/pdfs/humanrights/crc_report_20080513.pdf" �http://www.aclu.org/pdfs/humanrights/crc_report_20080513.pdf� > pages 8-9


� “The Smart Student Guide to Student Aid”,< http://www.finaid.org/military/>


� San Francisco Chronicle article, June 12, 2007 < http://www.truthout.org/article/school-military-skirmish-over-data-students>


� Berkeley City Council, January 26, 2010< http://www.ci.berkeley.ca.us/uploadedFiles/Clerk/Level_3_-_City_Council/2010/01Jan/2010-01-26_Item_08_Designation_of_February_2010_as_National_Teen_Dating_Violence_Awareness_and_Prevention_Month.pdf >


� Cancer Risk in West Berkeley, Berkeley Citizen website, January 29, 2008 < http://berkeleycitizen.org/monitoring/monitor20.html >


� “Health Risk Facts”, <www.westberkeleyalliance.orgs/docs/wbaenglish/health_risk_facts.pdf>


� “Neighborhood Knowledge for Change”, <� HYPERLINK "http://www.pacinst.org/reports/environmental_indicators/neighborhood_knowledge_for_change.pdf" �www.pacinst.org/reports/environmental_indicators/neighborhood_knowledge_for_change.pdf�>, 2002


� � HYPERLINK "http://berkeleycitizen.org/housing/housing11.html" �http://berkeleycitizen.org/housing/housing11.html�








