RESOLUTION NO.        ---N.S.

APPROVING SUBMISSION OF THE REPORT TO THE UNITED NATIONS COMMITTEE AGAINST TORTURE REGARDING COMPLIANCE WITH THE CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN, OR DEGRADING TREATMENT OR PUNISHMENT

Whereas on September 29, 2009, the City Council authorized that the Peace and Justice Commission and its Subcommittee prepare a report to the United Nations detailing compliance with the provisions of the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (“CAT”); and

Whereas, the Peace and Justice Commission, its UN Human Rights Treaty Reporting Subcommittee and other City Commissions, volunteers, and student interns contributed their time and effort to research and draft this report;

NOW THEREFORE BE IT RESOLVED, that the Council of the City of Berkeley hereby authorizes submission of this CAT Report to the United Nations Committee Against Torture (CAT) and related international and national, state and local governmental entities and representatives.

Attachment I

Proposed Report from the City of Berkeley, California to the Department of State in furtherance of the U.S. Submission to the U.N. Committee Against Torture on compliance with the Convention Against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), 2011

[Note to Berkeley City Council:  

Quotes from the CAT treaty and the Committee Against Torture’s “List of Issues” and “Concluding Observations” will be removed from the report to the U.N. after final approval by the City Council.  Their inclusion is only for the reference of the Council.]

Berkeley was the first city in the United States (U.S.) to adopt the Human Rights Articles 55 and 56 of the United Nations (U.N.) Charter on August 16, 1990 as the Berkeley Human Rights Ordinance (No. 5985) to promote all human rights, including the right to eliminate racial discrimination and to work with county, state, federal and U.N. bodies toward this goal.

On September 29, 2009, the City Council of Berkeley, California voted to present this Report to the U.S. Department of State (DOS) in support of the DOS report required under Article 19 of the CAT treaty.
  The preparation of the Report was assigned to the Berkeley Peace and Justice Commission.  The role of the Commission is to “advise the Berkeley City Council on all

matters relating to the City of Berkeley’s role in issues of peace and social justice,

including […] support for human rights […] throughout the world.”

The City Council notes the Committee Against Torture’s expressed request that the next DOS report provide more detailed information on legislation and mechanisms at the state level as well as the federal level regarding compliance with the Convention.
  This Report is offered as a contribution towards meeting the Committee’s request for local-level data.

In August 2010 the California State Legislature passed Assembly Concurrent Resolution (ACR) 129 for the State of California to provide the requested local input in support of U.S. reports to the U.N. human rights treaty committees.  

On January 20, 2010, the CAT Committee asked the U.S.  State Department to focus its 2011 CAT report on certain key issues.  See the “List of issues prior to the submission of the fifth periodic report of UNITED STATES OF AMERICA.”
  This report on Berkeley’s compliance with the CAT treaty responds to those of the Committee’s issues that relate specifically to the people of Berkeley.  As conditions of life at the City level are affected by policies set at superior levels of government (County, State, and Federal), this report will reflect on those policies as well as Berkeley’s, to the extent that they affect local conditions.

Issue 16: Please include information on steps taken to:

(a) Ensure that education and training of all law enforcement or military personnel is

conducted on a regular basis, in particular for personnel involved in the interrogation of suspects.

Does this include training on interrogation rules, instructions and methods, as well as specific

training on how to identify signs of torture and cruel, inhuman or degrading treatment? Are

personnel instructed to report such incidents?
All California local police are trained at a state-approved police academy, which includes 16 hours on cultural diversity, six on people with disabilities, and ten on domestic violence. Every five years, cultural and racial diversity training is mandated by state law.  In addition, Berkeley provides ongoing training on these subjects. 

Police academy training includes instruction on interrogation, with periodic legal updates given by the police department.  Training does not specifically include instruction on how to identify signs of torture or cruel, inhuman or degrading treatment.

Issue 31:  Please address the following:
(a) Is the State party considering abolishing the death penalty? 

There is no initiative currently underway in the state of California to abolish the death penalty.  There are currently 3,261 inmates on death row across the nation, with 718 inmates on death row in California, as of January 27, 2011.
  
2013 Update:
On November 6, 2012, California voters narrowly defeated Proposition 34 to repeal the state’s death penalty.  The margin of loss was four percentage points; the vote was 52-48 percent, compared to the 71-29 passage rate when capital punishment was restored in 1978.  The issue is certain to be revisited in years to come.  There are currently 3,170 inmates on death row across the nation
, with 729 inmates on death row in California, as of January 3, 2013.
  
There were 29 new death penalty convictions across the state in 2010.  For the period between 2000 and 2009, Alameda County was the fifth highest in imposing death sentences in California following Los Angeles, Riverside, Orange, and San Bernardino counties.
  Alameda County has sentenced 15 people to death row since 2000, including one man from Berkeley.  

2013 Update:

The state experienced a drop in new death sentences in 2012, sending 13 people to death row as compared with 2011 and 2010 when California sentenced 29 people to death row each year. 

Alameda County sentenced one person to death in 2010 and one in 2012.
Alameda County has spent an estimated $14.3 million since 2000 on death penalty convictions. Darryl Stallworth, a former deputy district attorney in Alameda County, has stated, “I now understand that the death penalty is a cruel and simplistic response to the complex problem of violent crime. Our limited resources could be better spent on programs that focus on stopping violence before it starts.”

The City of Berkeley has taken an official position in opposition to capital punishment. On December 8, 2008, Resolution No. 64289-N.S. (Appendix 1) was adopted calling for an end to death sentences in Alameda County:  

BE IT RESOLVED by the Council of the City of Berkeley that it believes that it is time for public safety priorities to change in Alameda County and that it calls on:

· The District Attorney of Alameda County to stop pursuing the death penalty; and

· The District Attorney and the Board of Supervisors of Alameda County to invest in solving homicides, violence prevention and effective public safety programs.

The City of Berkeley has also declared itself a member of “Cities Against the Death Penalty”. On November 15, 2005, Resolution No. 63116-N.S. (Appendix 2) was adopted, stating:

BE IT RESOLVED that the Berkeley City Council does hereby declare November 30, 2005 as a “Day Against the Death Penalty” and the City of Berkeley as a member of “Cities Against the Death Penalty”.

 (b)  In light of the Committee’s previous concluding observations, please provide information on steps taken to address the continuous concern that executions by lethal injection can cause severe pain and suffering (para. 31). In this respect, please elaborate on ... the proceedings following this, as well as on the fact that the revised execution procedure used by the state of California for carrying out executions continues to be lethal injection.
There are three ongoing court challenges to the lethal injection process.  All three raise serious problems about the procedure, including the likelihood that the person will suffer a torturous death.  The California Department of Corrections and Rehabilitation (CDCR) has refused to make changes to the drug combination, changes which have been implemented in the states of Ohio and Washington.  Evidence presented in court shows that for the 11 executions between 1996 and 2006, mistakes in administration of the drugs were made in six.  In at least one case, even the state admitted that the prisoner was conscious when the second and third painful drugs were administered.

As of May 6, 2011, the moratorium on California executions that has been in place since 2006 will extend into 2012.

2013 Update:

A de facto moratorium on executions has been in place in California since 2006 due to ongoing court challenges to the lethal injection process.  These challenges raise serious concerns about the lethal injection procedure, including the likelihood that the person will suffer a torturous death.  In 2010 there was an international shortage of sodium thiopental, one of the three drugs used in California's lethal injection procedure, thus rendering California's procedure obsolete.  Currently, executions remain on hold and will likely remain on hold until 2015, according to California's Chief Justice Tani Cantil-Sakauye, due to these ongoing problems with lethal injection.

Issue 32:  With reference to the Committee’s previous concluding observations (paras. 32 and 42), please provide: 

 (a)  Information on steps taken to design and implement appropriate measures to prevent all sexual violence in all its detention centres. In this respect, please elaborate on the measures taken to implement the Prison Rape Elimination Act and on the standards developed by the National Prison Rape Elimination Commission in 2009 to detect, prevent, reduce, and punish prison rape, as well as on the implementation thereof. 

Thirty-one CDCR facilities have included a local rape crisis center representative on their internal Sexual Assault Response Teams. In 2005, California passed the first state civil law to address sexual violence in prison -- the California Sexual Abuse in Detention Elimination Act (SADEA).
 

SADEA makes legislative findings and declarations to protect all inmates and wards from sexual abuse while held in institutions operated by the CDCR. This bill requires the agency to provide inmates and wards with informational handbooks regarding sexual abuse in detention published by outside organizations, as specified.

 (b)  Please provide data on the prevalence of this problem.

A 2007 CDCR report, “Violence in California Correctional Facilities: An Empirical Examination of Sexual Assault,” showed that slightly more than 4% of 322 randomly selected adult inmates in California state prisons reported being sexually assaulted while in a California correctional facility. Either 2% or 3% of randomly sampled inmates, depending on the definition of rape, described at least one occurrence of rape, as did 41% or 50% of transgender sample inmates. Inmates often described multiple events of sexual assault and many of these incidents occurred fairly recently (i.e., since 2000).

“Sexual Victimization in Prisons and Jails Reported by Inmates, 2008-2009” is a U.S. Department of Justice report summarizing the National Inmate Survey by the Bureau of Justice Statistics.  The report states that 4.01% of adult prisoners surveyed in 15 California state prisons reported having been sexually victimized; 2.59% reported victimization by other inmates, and 2.12% by prison staff, within the preceding twelve months.  Statistics are also provided in this Report for all other states and federal prisons, by facility.

“Sexual Victimization Reported by Adult Correctional Authorities, 2007-2008” is a U.S. Department of Justice report based on the annual “Survey of Sexual Violence” (SSV), which the Bureau of Justice Statistics (BJS) has conducted since 2004. The report states that prisoners reported six inmate-on-inmate nonconsensual sexual acts in Alameda County jails in 2008, compared to four in 2007.

 (d)  Information on steps taken to ensure that victims can seek redress, including appropriate compensation. Information should also be provided on the number of requests for redress made, the number granted and the amounts ordered and those actually provided in each case. 

California Correctional Institution (CCI) - Tehachapi, one of the state’s largest men’s prisons, has created a Sexual Assault Response Team (SART), trained staff and inmates, and begun allowing outside counselors to provide confidential crisis counseling to survivors of sexual abuse.

The “Sexual Victimization” report cited above states that in 2008, nationwide, 931 allegations of sexual victimization (13%) were substantiated, i.e., determined to have occurred upon investigation.

 Please provide information on the impact and effectiveness of these measures in reducing cases of sexual violence in detention centres.
The SSV reported that total allegations of sexual victimization nationwide increased significantly between 2005 (6,241 incidents) and 2008 (7,444); the Prison Rape Elimination Act (PREA) was enacted in 2003 and the California Sexual Abuse in Detention Act (SADEA) in 2005. The increase in total allegations of sexual victimization between 2005 and 2008 was largely driven by incidents in state prisons, where allegations increased 21%, from 4,791 incidents to 5,796.

Issue 33:  In light of the Committee’s previous concluding observations, please elaborate on the measures adopted by the State party to ensure that women in detention are treated in conformity with international standards, as well as on the implementation of these measures (para. 33).  Furthermore, please provide information on the impact and effectiveness of these measures in reducing cases of ill treatment of detained women.

Berkeley:
Berkeley Police Department’s General Order J-1 Paragraph 43 states that whenever possible, a cursory booking search should be performed by an employee of the same gender as the person being searched. However, as necessary, male or female prisoners may be searched by officers of the opposite sex. In the event a female employee is immediately unavailable, a male employee may conduct a cursory search on the person of a female prisoner for weapons only.

California:
International protocols state that health personnel charged with the medical care of prisoners have a duty to provide them with protection of their physical and mental health and treatment of disease of the same quality and standard as is afforded to those who are not detained.
 

However, as of December 31, 2005, 65.7% of women in California prisons were imprisoned for non-violent offenses, the majority of which were drug-related (CDCR). Despite the fact that drug addiction is a reality for many women entering California’s prisons, there is no comprehensive support structure for detoxification when a female addict enters the prison system.
 A review of existing studies on health care services for women inmates reveals that: “(1) access to treatment for both general and drug-related health problems is limited; (2) the health care provided to women prisoners is mediocre; and (3) prison medical professionals are often under-skilled.”

Rule 53 of the United Nations’ Standard Minimum Rules for the Treatment of Prisoners states that only female officers supervise women prisoners.
 However, reports persist that male guards observe female prisoners at all times.
 The California Prison Focus “Women Prisoner Factsheet” states that California has among the highest percentage of male officers working in female prisons: 66% vs. 41% elsewhere. The routine cross-gender pat search of women prisoners at Valley State Women’s Prison, considered by prisoners’ rights activists to amount to sexual assault, was stopped in October 2003 after a community campaign.

In 2011, for the second year in a row, the state Legislature voted to ban the shackling of pregnant women prisoners unless there is a security reason to keep her restrained.  In 2010, the bill was vetoed by Governor Schwarzenegger.
  In 2011 Nancy Skinner reintroduced the anti-shackling bill as AB 568 and passed by the Assembly and Senate, and as of September 6 was awaiting Governor Brown’s signature.
2013 Update:

In 2012 the ban on shackling pregnant prisoners was signed into law.
  
A review from the Justice Policy Journal states that various sources have expressed concern that psychotropic drugs - medication for the treatment of serious psychiatric illness - are sometimes used improperly to control and sedate inmates rather than as medication for psychiatric conditions. For example, women in a California prison reported that they were pressured into taking psychotropic medication while detained in jail before being tried. A number of women prisoners stated that drugs were often ordered by people - including correctional officers - who are not qualified to diagnose the psychiatric conditions for which the medications are appropriate treatment and who are not legally permitted to prescribe medications.

Issue 34:  Please provide updated information on steps taken to address the concern about the conditions of detention of children, in particular about the fact that they may not be completely  segregated from adults and the use of excessive force in juvenile prisons (para. 34). Please provide information on the impact and effectiveness of these measures in improving detention of children.  Furthermore, please provide information on the status and content of the draft legislation Juvenile Justice and Delinquency Prevention Reauthorization Act of 2009, which would reform the juvenile justice system.

Berkeley:

In the Berkeley jail, which is under the jurisdiction of the city police, the maximum stay for juveniles is six hours, with no overnight stays.   Juveniles are separated from adults.  Only juveniles arrested for violent offenses are sent to county juvenile facilities; all others are released to parents or guardians.

Internal regulations restrict the police from securing minors to a stationary object for more than 60 minutes “unless no other locked enclosure is available,” and then only with a supervisor’s approval.

Specific rules apply to Berkeley police interrogation of minors.  “Immediately prior to interrogation, the juvenile shall again be advised of his/her Constitutional Miranda rights in language with their age and sophistication.  Reasonable effort should be made to obtain a written waiver of Constitutional rights from the juvenile….”

“A request from a juvenile to speak with their parent or guardian prior to, or have that person present during, interrogation shall be explored to determine whether or not it constitutes an invocation of Miranda (e.g., the right to counsel, or a conditional invocation of the right to silence).   Officers are under no obligation to advise a minor that he/she has a right to contact parent or guardian, or have that person present during questioning, as no such right exists.”

Alameda County:

Several statewide lawsuits were filed in 2006 to end illegal and inhumane conditions in California county juvenile halls.  “The suits sought court orders requiring the state authority responsible for being a watchdog over juvenile halls -- the Corrections Standards Authority (CSA) -- to fulfill its duties and take action to correct intolerable conditions. Such conditions include severe overcrowding, lack of access to school programs, endemic violence, excessive use of force by staff, and virtually non-existent mental health care.”

In Alameda County, efforts are being made to implement the recommendations of the criminal justice consultants Huskey & Associates Inc. of Hayward, California in their “California Comprehensive Study of the Juvenile Justice System”
 of 2004. The Alameda County Probation Department responded to this comprehensive study of the juvenile justice system and the recommendations therein. These recommendations made in the Huskey report appear as guidelines for juvenile detention and probation policy of the Alameda County Probation Department of today:

Huskey and Associates recommend alternatives to Juvenile Hall, extended probation services, a graduated system of intermediate sanctions and services, alternatives to incarceration (such as family therapy, day/evening reporting), local placement and step-down options, re-entry and aftercare services, and restorative justice.
Given the reduction in the number of youths sent to California juvenile institutions, and the direction of Governor Brown to accelerate the reduction, it is unclear how Alameda County will guarantee humane conditions to an expanded population of young prisoners.  According to the San Francisco Chronicle, “Alameda County’s only long-term facility for youths is Camp Wilmont Sweeney, which houses its 52 wards in a single open dormitory that can hold a maximum of 80 youths.  Officials said the camp simply cannot take on all the 71 juveniles it has in state facilities, which hold older and more serious offenders.”

California:

The California juvenile correction facilities Stark, Preston and Chaderjian place selected youths for disciplinary or administrative reasons in “Special Management Program” units, confined to their cells for a maximum of 21 hours a day with three hours per day outside the cell.  This practice of the CDCR’s Division of Juvenile Justice (DJJ), formerly known as the California Youth Authority, has been described in “Still Broken: California’s Failing Youth Prison System,” a report by Books Not Bars (a project of the Ella Baker Center in Oakland)
 as tantamount to solitary confinement or prolonged isolation.  

“Prolonged solitary confinement of the detained or imprisoned person” has been characterized by the Office of the High Commissioner on Human Rights as an act that may be prohibited by Article 7 of the ICCPR.
  That Covenant prohibits torture and cruel, inhuman or degrading treatment, which is the subject of the CAT treaty and the present report.
“Still Broken” elaborates, “DJJ recently modified its 23-and-1 standard for the minimum hours that a youth on SMP must receive outside of his/her cell.  The practice is now 21-and-3, allowing youth three hours per day outside of their cells instead of one. Because this is still an unacceptably low amount of time, each youth prison with an SMP program received an ‘F’ grade [for Solitary Confinement].”
  

In response to the 2003 Farrell v. Cate lawsuit alleging serious ongoing problems with conditions at California’s youth facilities, California signed a consent decree to “provide wards with adequate and effective care, treatment and rehabilitation services, including reducing violence and the use of force, improving medical and mental health care, reducing the use of lock-ups and providing better education programs.”

However, even in the aftermath of the consent decree, numerous reports were issued detailing abuses within the DJJ system.  “Abuse was perhaps the most common [trend], ranging from inmate‐inmate and inmate‐staff violence, to staged fights and forcing girls to participate in pornographic videos. Newspapers also reported inmate deaths, both homicides and suicides, and quoted parents describing the desperate situation their kids faced and the lack of response from authorities.”

A variety of factors including increasing cost of DJJ imprisonment and an increased understanding that state prisons are not the best setting for rehabilitation of young people have driven an 80% reduction in the population, from 10,122 in 1996 to 1,499 in 2011, and state officials are discussing complete closure of the DJJ.  While siting young prisoners near their homes and families is a welcome step, it is unclear what will replace the state facilities. Advocates say “There is ongoing uncertainty that state funding to offset county costs will still be available as the state budget deficit becomes more severe.” 
  An increased number of youth are being tried in adult court, which raises the concern that more may be sent to adult prisons.

U.S. Department of Homeland Security (DHS):  Since the care of unaccompanied, undocumented immigrant children was transferred from the former INS to HHS in 2003, their treatment has generally improved.   However, challenges remain.  According to a study by the independent Women’s Refugee Commission, “Border Patrol and ICE [both DHS agencies] continue to detain children in inappropriate facilities….In addition, the transfer of custody was incomplete,” in part because “the roles of prosecutor and caretaker continue to be interwoven in a manner that interferes with the best interest of the children.”  

As a result, conditions at DHS facilities continue to be inappropriate for children; children lack legal representation and access to their families; HHS has recently increased the number of children in inappropriately secure facilities and has few therapeutic programs.  Of the large number of children apprehended on the US-Mexican border (90,000 in 2007), an increasing number are victims of human trafficking, and the Border Patrol lacks effective mechanisms to screen for, support, and appropriately repatriate these victims.

2013 Update:
The Los Angeles Times reported October 16, 2012, that the number of unaccompanied migrant youth in often sub-standard U.S. detention centers rose by 50% to a total of 10,000 in the nine months ending June 30.
“U.S. Customs and Border Protection, along with the Department of Health and Human Services' Office of Refugee Resettlement, were criticized in the report for operating substandard detention facilities.

“‘The children have no right to a court-appointed attorney in asylum proceedings. Even with legal counsel, cases based on the threat of gang violence have proved difficult to win. Most successful cases have involved children who have lost their parents because of abandonment, abuse or neglect,’ said Judy London, directing attorney of the Immigrants' Rights Project at the pro bono law firm Public Counsel.

"‘It’s all dependent on getting an experienced lawyer,’ London said. ‘The vast majority aren't going to get the legal representation they need, or they're going to get it too late.’
“Emergency ‘surge’ shelters to house young migrants arriving without parents have been built, said the report.  The report likened conditions in the surge facilities, opened after October 2011 by the Office of Refugee Resettlement, to those in an emergency hurricane shelter. The children received basic medical care, four hours of school and some recreation but not the full slate of education and case management offered in regular detention centers.

“‘Because the new centers sprung up so quickly, they often neglected to provide the ‘Know Your Rights’ legal orientations that are standard in detention facilities, leaving the children clueless about their options,’ the report said.

“The massive increase also resulted in detainees spending longer periods in temporary holding cells, nicknamed ‘freezers’ operated by Customs and Border Protection. The children described the cells' conditions to the report's authors as having inadequate food and water and lights on 24 hours a day, and lacking blankets in frigid temperatures, showers and enough room to lie down.”

Issue 35:  Please describe steps taken to prohibit the sentencing of juveniles to life imprisonment without the possibility of parole, as recommended by the Committee in its previous concluding  observations (para. 34). 

California continues to sentence juveniles to life without parole (“JLWOP”).  As of March 21, 2011, there were approximately 270 people serving sentences of life in prison without parole for crimes they committed under the age of 18.  This total is one of the highest in the nation.

In 2010, the State Legislature failed to pass a bill that would have provided review of JLWOP sentences in certain cases and opportunity to petition for a reduction to a sentence carrying the possibility of parole.  

In 2011 a similar bill, Senate Bill 9, is pending in the State Senate, authored by Senator Leland Yee and co-authored by Senate President Darrell Steinberg.
2013 Update:

As of September 2012, there were approximately 310 people serving sentences of life in prison without parole for crimes they committed under the age of 18. 
California is one of 39 states that continue to sentence juveniles to life without parole.  The U.S. is the only country in the world to allow this sentence.  

In 2013, California enacted a law granting juvenile offenders sentenced to life prison without parole the chance to petition the sentencing court for a new, parole-eligible sentence.  If granted a new sentence, an individual could seek parole after serving 25 years.  Senator Leland Yee, Ph.D., the law’s author, stated:

“California…has the worst record in the nation for racial disparity in the imposition of life without parole for juveniles. African American youth are serving the sentence at a rate that is eighteen times higher than the rate for white youth, and the rate for Hispanic youth is five times higher.”

A bill to completely eliminate the sentence of JLWOP in California would require a two-thirds super-majority vote in both houses of the Legislature, because the sentence was enacted through a voter initiative.  Proposition 115 (1990) established that JLWOP is the presumed sentence for 16- and 17-year-olds convicted of murder with special circumstances (giving judges some discretion to reduce the sentence).
  

In 2010, the U.S. Supreme Court Graham v. Florida held unconstitutional life without parole sentences for juveniles convicted of non-homicide offenses.    However, in California, juveniles are sentenced to very long sentences that are virtual life without parole sentences because the first time a prisoner has the opportunity for parole is beyond a human life expectancy.  In August 2012, the California Supreme Court in the case of People vs. Caballero held that a juvenile may not be sentenced beyond his or her life expectancy for a non-homicide conviction.

In 2012, in Miller v. Alabama, the US Supreme Court ruled unconstitutional sentencing schemes mandating juveniles convicted of any crime to life without parole. The decision requires sentencing courts to examine the hallmarks of youth and ways in which young people are less culpable than adults. At this writing there are two cases regarding the applicability of Miller pending before the California Supreme Court.
Issue 36:  Please indicate if the State party has reviewed the use of electroshock devices and regulated their use, restricting it to substitution for lethal weapons, as recommended by the Committee in its previous concluding observations (para. 35). Are such devices still used to restrain persons in custody? 

The Berkeley Police Department does not and has never utilized electroshock devices such as tasers.  There is no city or department policy barring their use, and they are not ruled out for use in the future.
  

However, other local jurisdictions including the regional transit authority, BART (Bay Area Rapid Transit), do use tasers.

Issue 37.  Please describe steps taken to improve the extremely harsh regime imposed on detainees in  “super-maximum security prisons”, in particular the practice of prolonged isolation.  
Pelican Bay State Prison in Crescent City is the designated super-maximum security prison for California, though four other state prisons contain Security Housing units, or SHUs:  

California State Prison, Corcoran; the California Correctional Institution, in Tehachapi; High Desert State Prison in Susanville; and the Valley State Prison for Women, in Chowchilla.  As of 2008, the number of men and women on total lockdown averages over 14,600.  According to the American Friends Service Committee, “Contact with other human beings is extremely limited.  Prisoners eat alone in their cells and are permitted to exercise alone in a cage or concrete room for approximately 30 minutes a day.”
  

Half of the nearly 3,000 SHU prisoners in California are there because they have been “validated” by a prison staff member as a gang member.  “The process used for determining their gang status does not involve typical ‘due process’ safeguards, such as the right to be represented or to know the basis of the allegations.”

A Native American prisoner complained that “prisoners using the Native American language Nahautl have been [categorized] as gang members. He writes: ‘At any time, officers search cells and are instructed to confiscate our art, Nahuatl studies, and any Nahuatl literature. The reason, we’re told: ‘gang-related.’ This is nothing but culture deprivation, as well as racial discrimination.’”

“California had 43 suicides in its facilities in 2007, 70 percent of which were in segregation units. The number was similar in 2006. It amounts to 26 out of 100,000, twice the national average for prison suicides.” 

Prisoners at Pelican Bay State Prison in the Security Housing Unit (SHU), Corridor D, launched a three-week hunger strike beginning July 1, 2011.  They specifically cited violations of the CAT treaty, Article 2.  These violations included long-term solitary confinement for as long as 40 years, withholding showers and exercise as punishment, and hogtying.  The statewide hunger strike was called off on July 20 as the CDCR promised to meet the prisoners’ core demands.  As of September 2, prisoner negotiators were so disappointed with the administration’s response that a return to the strike was announced for September 26.

2013 Update:

The strike spread to eight prisons with 12,000 prisoners fasting, the largest prisoner hunger strike in the state’s history.  
On March 20, 2012, 400 California state prisoners filed a petition to the UN Special Rapporteur on Torture and other Cruel, Inhuman, or Degrading Treatment or Punishment.  The petition was brought “on behalf of approximately 4,000 California prisoners who are being detained in isolated segregated units for indefinite periods of many years solely because the y have been identified as members of gangs or found to have associated with a gang,” most of whom have never been found guilty of a single gang-related illegal act.  Section VI (Legal Analysis) of the complaint contains a sub-section defining specific violations of the CAT treaty, and the detailed experiences of 22 prisoners in long-term or indefinite isolated segregation.

*** End of 2013 Update.

According to the non-governmental California Prison Focus,  “Using conditions of severe mental and physical harm in order to force prisoners into confessing is torture!  Many debriefers simply make up information about other prisoners just to escape the isolation units.  This misinformation is then used to validate other prisoners as members or associates of prison gangs who in reality have nothing to do whatsoever with gang activity.”

Alleged torturous conditions are described in a formal complaint submitted by PBSP inmates, delivered to Governor Schwarzenegger in February 2010.  These alleged human rights violations include:

Indefinite placement of inmates into punitive SHU units, based on alleged gang membership and not on any specific gang-related illegal acts, on an arbitrary and selective basis against a small minority of suspected gang members in state custody;

SHU inmates are subject in some cases to 10 to 20 or more years of isolation and sensory deprivation; systematic denial of medication, specialist care, and assistive aids; freezing cells along with denial of adequate clothing; insufficient, bland, and inedible food; lack of any exercise equipment; denial of any educational programs.

Issue 40.  Please describe steps taken to end the practice of corporal punishment in schools, in particular of mentally and/or physically disabled students. 

Currently, corporal punishment is allowed in public schools in 20 states across the nation, and is prohibited in 30.  California banned corporal punishment in public schools in 1986. U.S. Catholic diocese schools also do not permit corporal punishment, while other religious schools allow the practice.
 For example, the Hanford Christian School in Hanford, California states: “Biblically, corporal punishment as an aspect of discipline is not a negative matter in correcting children nor is it to be seen as a last resort.”
 
The Committee Against Torture has called for the abolition of corporal punishment.   The Human Rights Committee has stated “the prohibition of torture and ill-treatment under article 7 of the International Covenant on Civil and Political Rights must extend to corporal punishment, including excessive chastisement.”

Furthermore, paragraph 5 of the Office of the High Commissioner for Human Rights’ “General Comment 20” states that children and pupils in particular should not be subjected to mental suffering, excessive chastisement and corporal punishment “for a crime or as an educative or disciplinary measure.”

2013 Update:  Corporal punishment in public schools is now prohibited in 31 states and the District of Columbia.  Iowa is the first state to ban the practice in private schools.

Issue 41.  Please provide information on steps taken to:    

 (a)  Prevent and punish violence and abuse of women, in particular women belonging to racial, ethnic and national minorities. Do these measures include providing specific training for those working within the criminal justice system and raising awareness about the mechanisms and procedures provided for in national legislation on racism and discrimination?  

Berkeley:
The Training & Information Bulletin #50 of The Berkeley Police Department states that on a national basis, 25% of women report abuse by an intimate partner; children growing up in this environment often go on to commit violent crimes and perpetrate family violence. In addition, law enforcement must exercise leadership in the community by treating domestic violence as a priority. Crisis intervention assistance is provided by the Berkeley-Albany Medical Health Services.
 The Berkeley Police Department's General Order D-5 provides 17 pages on handling domestic violence investigations. The document lists numerous factors that are not to influence the officer's course of actions in domestic violence cases, including the assumption that violence is more acceptable in certain cultures.

2013 Update:

After the Peace and Justice Commission and the Commission on the Status of Women held a joint public forum, the Berkeley City Council formed a subcommittee to “develop strategies to prevent sex trafficking and the sexual exploitation of minors in Berkeley.”
California:

There have been several recent measures enacted to combat the problem of sex trafficking.  The 2006 California Trafficking Victims Protection Act made human trafficking a felony; and the Human Trafficking Collaboration and Training Act provides for training for law-enforcement officers in this area. As a result of both these bills, the State Attorney General formed the California Alliance to Combat Human Trafficking and Slavery, which produced a 2007 report on Human Trafficking in California.

California Assembly member Sandre Swanson (D-Alameda) authored two bills passed by the Legislature.  The 2009 ‘Human Trafficking Penalties Act’ increased criminal penalties for pimping, pandering, trafficking, or buying underage youth for sexual purposes by upgrading such offenses to qualify as ‘serious felonies,’ the type considered a strike under California's three-strikes sentencing law. The 2009 ‘Human Trafficking Accountability Act’ allows judges to impose fines from $250 to $250,000 upon those convicted of various crimes involving selling and buying sex from minors. Swanson's 2008 AB 499 reclassified underage prostitutes as victims and launched a pilot program in Alameda County to create a standard training curriculum for local police and juvenile justice officials dealing with sexually exploited minors.
 
(b)  Address the report of an increase in incidences of domestic violence, rape and sexual assault (National Crime Victimization Survey, December 2008).  

In a 12-month period from 2008 to 2009, 382 reports of domestic violence were submitted to the Berkeley Police Department (BPD), and 403 from 2009 to 2010.
 Dating Violence incidents reported to Berkeley police was 363 (data pulled from 2000) in residents 15 years and older. African Americans accounted for 64% of victims and 68% of suspects. Approximately 4% involved same-sex victims and suspects. Approximately 20% involved 15-24 year olds both victims and suspects. Dating Violence incidents reported to the BPD are highest in southwest Berkeley census tracts, with a high percentage of people of color.

This is an improvement considering that during 1997-1998, 1,830 domestic violence (physical assaults) and domestic incidents (threatened physical violence, restraining order violations, harassment, and property damage) were reported to the Domestic Violence Prevention Unit (DVPU).
  Approximately 50% (907) of these reports were physical assaults and 50% (923) were non-physical domestic violence; 84% of victims were women: 98% (1,496) were victimized by a male partner and 2% (37) were victimized by a female partner.

Please include statistical data on the number of complaints concerning violence against women and the related investigations, prosecutions, convictions and sanctions, as well as on compensation provided to victims.

According to Public Health’s “Domestic Violence Prevention Program,” every year in Berkeley, more than 750 police reports relating to domestic violence are filed. Many incidents are never reported.

Issue 42:  The Committee expressed its concern about reports of brutality and use of excessive force by law enforcement officials and ill-treatment of vulnerable groups, in particular racial minorities, migrants and persons of different sexual orientation (para. 37).

Such concerns have also been voiced by the Committee on the Elimination of Racial Discrimination and the Human Rights Committee (CERD/C/USA/CO/6, para. 25, and CCPR/USA/CO/3/Rev.1, para. 30). 
Please: 

(a)  Describe steps taken to address this concern. Do these steps include establishing adequate systems for monitoring police abuses and developing adequate training for law enforcement officials? Furthermore, please indicate steps taken by the State party to ensure that reports of police brutality and excessive use of force are independently, promptly and thoroughly investigated and that perpetrators are prosecuted and appropriately punished. Information should also be provided on the impact and effectiveness of these measures in reducing cases of police brutality and excessive use of force.  

Berkeley’s police department’s policy is that it does not condone abuse by its officers.  Excessive force is immediately investigated and a use of force report is reviewed up the chain of command.  If inappropriate force is found to have occurred, Internal Affairs will open an administrative investigation.  There is continuous training on this policy.

Berkeley police policy states that “harassment and victimization of individuals who have changed their sex, or who are in the process of sex reassignment, or who have gender presentations or characteristics that seem to conflict with an observer’s perception of the individual’s sex, is not to be condoned or sanctioned.”

Berkeley police policy states that “citizens have the right to observe the behavior of officers…. It is Departmental policy to set the least possible restriction on public observation of police officer conduct…. Officers should restrict the practice of requesting onlookers to withdraw only to those instances where a threat to safety is involved.”

Berkeley police work in a partnership with Berkeley Mental Health, whose Mobile Crisis Team (MCT) provides in-field mental health assistance to officers on emergency calls.  The MCT assists with conflict resolution and management in domestic disputes, anxiety management and counseling for crime victims, evaluation and emergency psychiatric committals, and the like.

Berkeley police policy states that “Vagrancy (inability of persons to support themselves financially) is not a crime.  Presence of a homeless person on the street or sidewalk or in a public park, in and of itself, is not a crime.  Factors such as race, sex, sexual preference, age, dress unusual or disheveled or impoverished appearance, do not justify even a brief detention or a request for identification, absent individualized suspicion of that person’s specific criminal activity…. Nor can generalized complaints by residents or merchants or others justify detention of any person.”

In June 2007 the City Council enacted the Public Commons for Everyone Initiative (PCEI) to “improve Berkeley’s public areas to make them safer and healthier environments for everyone who uses them.”
 The legislation outlaws “lying on or blocking the sidewalk, smoking near doorways, littering, drinking in public, public urination and defecation.” While the initiative does not explicitly criminalize the poor or homelessness, it does outlaw actions that are symptomatic of these conditions. 

Berkeley police are required to “ensure that a consistently high level of police service is provided to all members of the community, including people with disabilities who may require accommodations, auxiliary aids or services, modifications to procedures or practices.”

The Pacific Center provided training on LGBT sensitivity to the Berkeley Police Department in March 2011.

b)  Provide information on measures taken by the State party to put an end to racial profiling used by federal and state law enforcement officials. Have the federal Government and state governments adopted comprehensive legislation prohibiting racial profiling? Statistical data should also be provided on the extent to which such practices persist, as well as on complaints, prosecutions and sentences in such matters.  

California Penal Code 13519.4 (f) states, “A law enforcement officer shall not engage in racial profiling.”  Specific training utilizing the “Tools for Tolerance for Law Enforcement Professionals framework” is mandated for all officers in the state.

The Berkeley Police Department is currently developing a policy against racial profiling.

An unarmed African-American man, Oscar Grant, was fatally shot in the back by a Bay Area Rapid Transit (BART) police officer on January 1, 2009.  In the aftermath, the National Organization of Black Law Enforcement Executives (NOBLE) evaluated police practices of this agency, which includes Berkeley in its jurisdiction.
  

The NOBLE final report, presented in March 2010, raised a number of concerns about the possibility of racial profiling by BART officers.

· In the three years from 2006 through 2008, out of an total of 9,827 traffic stops 39% of those stopped were African-American and 30% were Latino, while 20% were white. Alameda County represented the highest proportion of African-Americans and Latinos stopped by BART police. Two formal complaints of racial profiling were received in 2007 and 2008, both in Alameda County.  (Source:  BART PD)

· BART PD’s inability to provide data that captures and identifies all police contacts made it impossible to determine whether BART PD members sanction and/or use racial profiling.  Specifically, data collection does not record pedestrian and bicycle stops and consensual vs. non-consensual stops.  Data do not reliably reflect race, age, gender; date, time, location; and whether an arrest or citation resulted.

· BART had no policy on racial profiling policy, but had been developing one for a period of two years.

· Training on racial profiling was insufficient.  Since 2004, BART officers do not receive any instructor-led training on the subject, just a DVD, with no accountability method to ensure officers view the DVD.  Regular in-service updates on current policies and strategies to prevent racial profiling are also missing.

· No Early Intervention System existed to monitor officers’ activities in the field.

· No community outreach program existed.

The new U.S. Department of Homeland Security (DHS) Secure Communities (“S-Comm”) program requires local police departments to collaborate with Immigrant and Customs Enforcement (ICE) by providing access to the fingerprints of every person booked into jail.  Human rights advocates have expressed concern that S-Comm will lead to racial profiling on the part of local police and sheriffs’ departments.  The American Civil Liberties Union (ACLU) report on the program states that “determining a person’s immigration status is indisputably complex, and officers who are not trained as immigration agents all too often rely on skin color, foreign-sounding accents or other unlawful and unreliable predictors of immigration status to make unnecessary stops and arrests in the hopes of identifying undocumented immigrants.”

The ACLU report supports this concern with statistics.  “Immediately after the initiation of a local immigration screening program at the Irving, Texas jail, officers in the field began to arrest Hispanics for low-level offenses at increased rates.”

On December 14, 2010, the Berkeley City Council approved a motion “requesting that the Governor and the state Attorney General either stop the state Department of Justice from sharing arrestee fingerprint data with federal law enforcement agencies for the purpose of deporting illegal immigrants arrested for minor crimes or have California opt out of the Secure Communities program altogether.”

Issue 49: Please provide updated statistical data, disaggregated by sex, ethnicity and conduct, on: 

(a) Complaints related to torture and ill-treatment allegedly committed by law enforcement officials, and investigations, prosecutions, penalties and disciplinary action relating to such complaints; 

Berkeley:

The statistics provided here are summarized in the Police Review Commission’s Statistical Report for 2009. 
  The PRC was founded over thirty years ago by voter initiative and was one of the first civilian police-oversight boards in the U.S.

“In 2009, the PRC received 30 new complaints.  The PRC received 142 allegations.  [Complaints contained between 1 and 7 allegations each.] The majority of the allegations were regarding improper arrest; search, stop or detention; improper force; and discourtesy.  The Commission resolved 38 complaints.

“There were a total of 32 complainants in 2009:  18 complainants were African American, 7 were Caucasian, 4 of unknown race, 2 Latino, and 2 multi-racial.

“The Commission held 10 boards of inquiry and sustained 14 allegations.  The most common allegations sustained were improper search, improper police procedures and discourtesy.

“The Commission sustained 18% of the allegations and did not sustain, exonerated, or [determined to be] unfounded 82% of the allegations.”

“The allegations with the highest numbers include: Improper Arrest, Search, Stop or Detention with 33 allegations, Improper Use of Force with 25 allegations, and Discourtesy with 23 allegations.  [Note that there were also 13 allegations of Discrimination, 3 of Harassment, 11 of Improper Police Harassment.]”

Some year-over-year changes are noteworthy.  “The Discrimination allegation increased from 5 in 2008 to 13 in 2009.  Also, the number of Force allegations was 14 in 2008 and increased to 25 in 2009 [but was down from a high of 67 in 2007].”  Improper Arrest was up from 14 in 2008 to 25 in 2009, but down from a high of 92 in 2007.

With respect to sex, the number of female complainants in 2009 was nine, with 23 male complainants.  In 2008 there were 21 female and 24 male complainants, with similar numbers in 2007.

The PRC Report does not disaggregate the sustained allegations by sex or ethnicity of the complainant, or type of police conduct.

2013 Update:  
The 2011 PRC Annual Report reports the following statistics:

Complaints filed:  15 (13 individual and two policy complaints)


Allegations:  31

The allegations with the highest numbers include: Improper Use of Force with 8 allegations, Improper Arrest, Search, Stop or Detention with 5 allegations, and Discourtesy with 4 allegations. 

50% of individual complaint filers identified themselves as Caucasian; 14% as African-American; 7% as Hispanic; and 29% as “other” or declined to state.
The 2011 Report provides a three-year comparison drawing on the 2009, 2010, and 2011 statistics.

(b) The enforcement of the Civil Rights of Institutionalized Persons Act by the Department of Justice, in particular with respect to the prevention, investigation and prosecution of acts of torture, or cruel, inhuman or degrading treatment or punishment in detention facilities.

In two class action lawsuits, filed a decade apart, California prisoners sued the governor and corrections officials for violating their rights under the Eighth Amendment’s Cruel and Unusual Punishment Clause because they were being deprived of adequate health care.

In the first case, Coleman v. Wilson/Brown, the federal court in 1995 held after a three-month trial  “that thousands of inmates suffering from mental illness are either undetected, untreated, or both.”  In the second case, Plata v. Davis, the state of California in 2002 implicitly acknowledged that it had been deliberately indifferent to the medical care needs of prisoners and stipulated to an injunction designed to improve medical care throughout the state’s thirty-three prisons. The common thread in both cases is that prisoners’ basic health care needs were not being met, resulting in injury or death from neglect, suicide, or malpractice at an alarming rate.

Plata v Davis/Schwarzenegger/Brown was a federal class-action lawsuit filed in 2001 alleging deliberately negligent medical care of inmates. The plaintiffs were inmates under the California Department of Corrections and Rehabilitation. The lawsuit claimed that the incompetence of the medical care provided by the CDCR violated the eighth amendment, specifically the clause on cruel and unusual punishment.  A settlement was reached in 2002, ordering the CDCR to do an overhaul of its medical care system.

The CDCR's inability to adequately meet this requirement led to an order in 2005 for its medical care system to be placed under federal receivership until the medical care system was in accord with the U.S. constitution. The medical system remains in receivership as of May 2011.

In October 2006, Governor Schwarzenegger proclaimed a prison overcrowding state of emergency. In that proclamation, the Governor described what the court would find two and a half years later—that overcrowding in California’s prison system “has caused substantial risk to the health and safety of the men and women who work inside these prisons and the inmates housed in them,” making prisons places of  “extreme peril to the safety of persons.”

On May 23, 2011, the case, now titled Brown v. Plata, was decided by the U.S. Supreme Court, upholding a January 2010 lower-court order requiring California to release 46,000 inmates, more than one-fourth of the state prison population, in the next two years.

2013 Update:

On January 8, 2013, California Governor Jerry Brown declared an end to the prison overcrowding state of emergency, and called for prisoner caps and federal receivership of prison healthcare to end.  While the system has shrunk by about 41,000 prisoners, it remains about 9,000 over the court target of 110,000, which would still be 150% of the designed capacity.  The decision on this motion rests in the hands of the judiciary.  Rebekah Evenson, an attorney with the Prison Law Office, stated that "prisoners are continuing to die from inadequate medical care."
   

Issue 52: Please provide updated information on measures taken by the State party to respond to any threats of terrorism and please describe if, and how, these measures have affected human rights safeguards in law and practice and how it has ensured that those measures taken to combat terrorism comply with all its obligations under international law. 
See Issue 42 above for a description of the Secure Communities (S-Comm) program, which was adopted in part as an anti-terrorism program.  Concerns have been raised within Berkeley’s immigrant communities and among advocates about the negative effect of S-Comm and similar programs on immigrant families.
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